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UNITED STATES DISTKICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

-v- 

JOSE SANJIJRJO, WILSON TORRES, 
JESUS S/VNJURJO, and HECTOR ORTEZ, 

Defendants. 


The Grand Jury charges: I 

1. From on or about the 1st day of December, 1971 
and continuously thereafter up to and including the 

date of the filing of this indictment, in the Southern 
District of New York, JOSE SANJURJO, WILSON TORRES, 

JESUS SArUUP.J0, and HECTOR ORTEZ, the defendants and 
others to the Grand Jury unknown, unlawfully, wilfully 
and knov;ingly combined, conspired, confederated and 
agreed together and v/ith each other to violate Sections 
812, 841(a)(1) and 841(b)(1(A) of Title 21, United 
States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, wilfully and knowingly would 
distriliuLc* and possess witli intent to distribute Schedule 
I and II narcotic drug ccint;rollocl su'astances the c;;act 
amount thereof being to the Grauu Jury unknov;n in viola¬ 
tion of Sections 812, 341(a)(1) a!ui S41(b) (1) (A) of 
Title 21, United States Cotie. 
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OVERT ACTS 

in p..rsuanco of the aalo conaplracy and 
to effect the ohjects thereof, the tollovlnr, overt 
acta were coamltced in the Southern District of 

New York; 

IT 1Q72 the dfdif.ndar’L. 

1. On or about Janxiary H, 

JOJE SANJURJO, stated to another that he would s 
and deliver one ounce of heroin for 51 , 000 . 00 . 

2. on or about January 13. 1972. defendant JOSE 

Tn with -h- deiendant lECTOR ORTEZ- 

SANJURJO net wita wU- 

3 . on or about January 13. 1972. the defendant HECTOR 
0RTE7. delivered a packat.e of heroin in oachansc ior 

$ 1 , 000 . 00 . 

1 / 1Q7? the deiendants 

4 . cn or about Fcbrv.ary lA. 1972 , 

-i t’-qi’C' SMUURJO si:al;Gd to another 
hector ORTEZ and a/JxJU.vJ 

1 ’ Cioll 'ind deliver one-eighth kxlogiatn 

that they woulu sell did cic 
of heroin for $ 3 , 600 . 00 . 

1 / 107? the defendant 

5 on or about February U, 19/2, 

, n tint he would deliver the heroxn. 
VIILSOW TORRES stated that 


I 

. . rmrio Oection GA6.) 

(Title 21. united States Cone. 
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SECOND COUNT 

The Grand Jury further charges: 

On or about the 18th day of January, 1972 
in the Southern District of New York, HECTOR ORTEZ 
and JOSE SANJURJO t^e defendants, unlawfully, 
v;ilfully and knowingly did distribute and possess 
with intent to distribute, a Schedule I narcotic 
drug controlled substance, to wit, approximately 
30.05 grams of heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 



F0RE1L\N 


VvHITNEV NORTH SEYMOUR, 
United States Attorney 
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THU COUl^T; Mndan rorclady, ladier, and cjontlenen 
of tlie jury, tliin cane in no\; about to be nubnittod to you 
for your decinion on the innuen of fact here involveii and 
your decinion, of courne, on thone innuos, doterminen 
V’hetlier your verdict an to this defendant is cjuilty or 
not rjuilty. 

In nakincf your decision, you, r.ienbers of the 
jury, act as ministers of justice and are asked to discharge 
an obligation of citizenship which it is not too nucJi to 
call.sacred. 

In nal:ing your decisions, vou are to adopt an 
attitude of connlote fairness and complete impartiality. 

You are to ayiitraine tlie evidence calmly and objectively 
and v^dthout any bias or prejudice for or aqainnt the 
government or for or cagainnt the defendant. You are tlie 
solo and ^cclunivo judqe.n of t)io facts. You determine the 
weight of the evidence and the credil>ility of all wit¬ 
nesses. You decide all conflicts and differences in the 
evioenco. You draw \/hatever reasonable inferences are 
justified from tlie facts as you may find those facts to 
be. I'.y function at this point i:5 to give you instructions 
as to the apiilicalile la\/. Your duty is to accept and apply 
r.y instructions to the facts as ’^ou mav find those facts 
to I'O. 

(10) 
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in clet('rrininn \;hat the faetT arc, you 


rust rolv on your ovn recollection, \'hich is \/hat controls. 


V’hnt I nay sa:^ to you durinq those instructions and \/hat 


counsel luivo said to you this afternoon and earlier in 


the trial is not evidence, is not l)indinq on you and is 


)t'to'be taken in place of your ov'n recollection, which. 


aejain, is ^,'hat controls. The fact tliat I nay fron tine 


to tine have sustained objections, nade rulinqs, over- . 


'ruled objections, qranted notions, denied notions, all 


relate to natters of la\; and, of course, as to natters of 


la\;, the jury has no concern, and, in particular, no 


rulinq nade by ne at any tine is to b>e tab.en as any indi 


cation of anv vio\/ by ne as to the nuiJt or innocence of 


the defendant or the truth or falsity of any of the 


cliarqes, 


You are not to assune that I have any opinion 


as to the quilt or innocence of tlie defendant or as to 


the truth or falsity of any of the charqes. The lact that 


the Court nay have nade these various rulinqs should not 


1)C tal-.en l>y you as any indication that tlie defendant is 


believed by tl\e Court to be ciuilty or innocent, and I 


would renind the jury that \/liat is said between the Court 


and counsel the jury should disreqard. And in this con¬ 


nection I sliould say, nenbers of the jury, t!iac juuqos 


( 11 ) 
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arc indeed hiinan and nonetire;? I have been inpatient, I 
nay have been too frequently inpatient, it is a fault on 
ny nart and you should draw no inference atjainst tlic side 
against \;hon ny inpatience nay have seened to be directed. 

Counsel on both sides are able and devoted and 
their sea] on l)ehalf of their respective clients is con- 
nendablo. I also lielieve I asked a few tines questions 
of one v/itness or another l)ut, if so, it was solely in an 
attenpt to nake sonething clearer, as I believed niyat be 
possible, and certainly the fact that I nay have asked 
questions is again'not to be taken as any indication of 
aav v'iew ne as to the credildlity of any \'itnes3 or, 
again, as to the cjuilt or innocence of the defendant. 

I enphasize also, as I luul occasion to do this 
r.orning, that the c^uestion is never evidence, it is only 
t]io ans\.’er \/hich is evidence. 

IIOV7, nonbors of tlie jury, tlie imlictr.ent, as I 
hav'e said several tintis, is nerely a chanje, an iiccusation. 
It is not evidence and no proof of the g\iilt of tlie de¬ 
fendant. 

You sliould <]ive no i/eiitlit to the fact t'nat an 
indictnent has lieen returned. lie, the defendant, has 
pleatJed not guilty. Thu fact that the governnent is a 
p-rjj-fy here and tliat the prosecution has brought in the 

( 12 ) 
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2 

( . 

3 


4 


5 



c Z^k Z 

rrr. f 

nnr.a of tlio Ilnitocl Staton door, not entitle the governnent 
or its t'itner.r.er, to any greater consideration than that 
accorded to any other party. At the sane.tine the governnen 
and its \fitncssos ar(j entitled to no less consideration. 

All parties, governnent and individuals alihe, stand as 
equals here before the bar of justice. 

The governnent, as I have said several tines, 
has the burden of proving tlie chanjes against the dCi-ond— 
ant beyond a reasonable doubt. It i.s a burden t'diich never 
shifts. It is upon tlie governnent through the entire 
trial. 

A defendant does not have to prove liis innocence. 
On the contrar'^, ho is presuned to l)o innocent. ihis prc~ 
sunption disappears only \7hen, as and if you in the jury 
room in your deliberations arc satisfied that the govern- 
nent l\as sustained its burden of proving the guilt of the 
defendant beyond a reasonalilo doubt and, nenbers of the 
jury, in \ 7 eighing the evidence, you \/ill consider the 
quality and the substance of the evidence and not tlie 
quantity or the nur.ber of \;itnesses. 

b'liat do \ 7 ci nean liy the expression "reasonable 

doubt." 

It is a daubt^ v;g say, first, \;5iich is founded 
uT’on reason and \;hich arises out of the evidence or the 
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lack of evidence. It is a doubt'- which a^reasonable person 
has after carefully v/eicjliinq all the evidence. It is a 
...3'.. ■ v/liich is substantial and not shadov’v. Reasonable 
doubt is one v/hich appciils to your judcjnent, your common 
-;sense,^ your experience, your reason. It is not an ex¬ 
cuse to avoid the perfornance of an unpleasant duty. It 
is not a vaque, speculative, inaqinary doubt, l^ut such a 
doubt as would cause prudent people to hesitate before 
actinq in natters of inportance to thenselves. 

Proof lieyond a reasonable doubt does not mean 
proof beyond all possible doubt. If t)iat \/ere the rule, 
few pen or \;op.on, ho’.'over qullty, \.’ould ever be convicted, 
because it is practically ir.possible for a person to be 
absolutely and conpletely convinced of any fact which is 
not capable of beinq proved to a natlicnatical certainty. 

In consecpience, the la^3 in a crininal case is that the 
quilt of the defendant nust )->e estal'lislioil beyond a reason¬ 
able doubt and not beyond all jjo.ssible doubt. 

Of course, as I told you in the beqinninn, the 
fact that throe of the four defendants nanod in this 
indictr.ent are not on trial liere in this trial, has no— 

tliinq to do \.’ith the issues which are on trial here. No 
adverse influence anainst the defendant or the qovernnont 
ray be drav-n fron the al)senco of the other throe defendants 
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nor nay any inforonce aclvorsc to tlie doj-undant b»- clra\/n 
fron tho fact, an you have heard, that Orti:, one of the 
four defendantn naned, had pleaded rjuilty. 

The indictnent charges the defendants, including 
this defendant, \7ilnon Torres, here on trial, v/ith an 
offense under tho conprehensivc Drug Al)use Prevention and 
Control Act of 1070. 

This Act \ 7 as passed by Congress because of a 
concern v/ith the illieitdistribution of narcotic drugs 
v.’hich have a substantial and detrinental effect on the 
health and v/elfare of the t^eople of this country. 

The j^art of this Act \/!iich is specfically appli¬ 
cable to tlie charge here, is called the Controlled Hub- 
stance Act. It is not necessary for you to renenber the 
nanes of these Acts or tlie nunbers of tlie aiiplicable sec¬ 
tions; it is sufficient if you rorenber what offenses the 
acts forbid and tlu; essential olenents of the offense 
charged in this yiarticular indictnent. 

Tho tern "controlled substance" is used in tho 
acts to refer to any drug included in one of 5 schedules 
established by Hection :U2 of Title 21, a part of the 

Controlled Hubstance Act. 

IIOV 7 , heroin is an oyiiun derivative and is a 

narcotic drug included in Hchedules 1 and 2 of tho 
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Controlled r>ubntances Act. Heroin in thur, a controlled 
substance. 

Anonq other things, it is nrdo unla\;ful Jjy Sec¬ 
tion 841 of Title 21 of the United States Code, a part of 
uhe Controlled Substances Act, for any person knowingly or 
intentionally to distribute or to possess \;ith the inten¬ 
tion to distril)ute, any controlled substance such as her¬ 
oin. To distribute a controlled substance neans to deli¬ 
ver it, tliat is, the actual, constructive, or attenpted , . 
transfer of the substance. The statute, ns you have just 
heard, makes it unla\/ful to possess with intent tex dis- 
tri but(! anv controlled r.uliiitance sucli as lieroin. 

Vossess" is tlie tern used in the statute. This 
nay be of t\ro typos, actual or constructive possession. 

'Tactual possession' moans hno\/ingly to have per¬ 
sonal, manual or physical control of a drug, "constructive 
posscssioiV means that although the drug is in the physical 
possession of anotlier person, a defendant l;nov;ingly has 
the po;;er to exorcise control over the drug or over its 
distril)ution or to sot tliu price for its sale or to cavise 
its delivery. 

.Members of the jury, I have just exjilained some 
of the provision.s of t’no ayiplicablo la\/, tlio Controlled 
Substances Act, and some of the conduct prohibited, but 
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the defendant, \Jilr.on Torron, ir. not here charcjed with a 
violation of the sections to v/liich I have referred and 
which sections are sonetines called substantive or basic 
offenses. He, the defendant \Jilson Torres, in this inJict- 
nent, with others, is charged instead with having con¬ 
spired with the others to violate tliose sections. A con- 
spiracv is a separate and distinct offense fron a viola¬ 
tion of the basic or substantive offenses. 

A conspil acy v/liich is sonetines referred to as 
a partnersliip in crine, because it involves collective or 
organized action, presents a greater potential-threat to 
the Tiulilic than the illicit activity of a single 
wrongdoer. Croup association or organised activity 
renders detection nore difficult than in the instance Oa. 
a single individual. For these and other reasons. 

Congress has encictiHl a special la\.’ \/hich provides that 
an'' person who conspires to violate the Controlled SuIj- 
stanccnAct is gviilty of a separate offense. 

;]o the cliargc against the defendant, \.'il3on 
Torres, is that he conspired v/ith the others to violate 

certain la\.'s relating to narcotic drugs. 

I read to you the indictnent yesterday and I 
v;ill not read it to you again. I \.’ill, ho\;evcr, at tlie 
end of tliose instructions <jivo a copy of the indictment 
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to Ilaclan I’orcnan for your convoniont ugo clurinq your do li¬ 
berations and, again, I remind you that the indictment is 
sinplv for your convenient use, it is not evidence. 'xhe 

defendant has pleaded not guilty. 

lIo\/, in order to convict the defendant, the 

government must prove beyond a reasonable doubt the fol¬ 
lowing essential elements: 1, the existence of the con¬ 
spiracy charged in .the indictment. 2, that the defendant, 
Uilson Torres, kno\/ingly associated himself with that con¬ 
spiracy and, 3, that one of the conspirators knowingly 
committed in the Southern District of Dew York, ana that 
includes, as ^'ou reriordior, Manhattan aiul tlie hronx, at 
least one overt act. 

It is not required, members of the jury, that 
the government prove that the conspiracy started and ended 
on the date alleged in the indictment; it is sufficient . 
if you find that in fact a conspiracy \;as formed and 
existed for sometime \;ithin that period and that at least 
one overt act was committed in furtherance of tlie conspi¬ 
racy . 

The offense of conspiracy is complete \;hen the 
unla\.’ful agreement is made and any single overt act is 
thereafter knowingly committed by one, at least, of t!\e 
co-conspirators. 
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l!n\ 7 , let un asl: ourselves is a conspiracy. 

It is a combination or acjreement of tv.’o or more persons 
by concerted action to accomplish a criminal or unlav/ful 
purpose, as here charged, to distribute or possess v;ith 
intent to distribute a narcotic druq, nan.ely, heroin. 

It is not necessary for the government to prove 
all the illegal objects of the conspiracy; it is suffi¬ 
cient ifi the government proves either of the illegal 
objects, that is, to distribute drugs or to possess with 
intent to distribute drugs. 'I’he gist of the crime of 
conspiraev is the unlau'ful comloination or agreement to 
violate the la\:. \'hothor or not the consi'ira tors succeoil 
in accomiplishing — \;hothor or not they accomplish in ..act 
v’hat it is tliey conspired to do, is immaterial to the 
question of their guilt or innocence of the charge of 
conspiriicy. 

Thus, it is not necessary in a conspiracy case 
for tlie cfovernment to prove that conspiracy was success¬ 
ful. As I have said, a conspiracy is sometimes called a 
r t nor shirt in crim^e, a partnership for criminal purposes 
in ^'/hich each member Itocomos the atjent of evtjry other mem¬ 
ber. 

To establish a conspiracy the government is not 
required to sho\r that t\.'o or more Tuirties sat do\/n and 
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entered around a table into a r.cloriii conjiact, orally or in 
v/riting, telling and stating t)^at they had fomed a con¬ 
spiracy, setting forth the details of the plan, the means 
by which the unlawful objects \;ould be attained and the 
part to be played by eacli menber. It v-ould be most extra- 
ordinarv if there v/ere ever any such agreement. Your 
conscience well toll you that when men and v.'onen in fact 
undertal'.e to enter into a criminal conspiracy, much is 
left to unexpressed understandin<f. I’ron its very nature, 
a conspiracy is invariably secret in its oriejin and sec¬ 
ret in its execution. 

It is sufficient if t\;o or more persons in any 
manner, through any contrivance, impliedly or tacitly 
come to an understanding in common to violate the la\/, 
I’xpress language or specific \;ords are not ro(|uired to 
indicate assent or attachment to a conspiracy. 

In determining, members of tlio jury, \;liether 
tliere has been an unla^/ful agreement, you may judge acts 
and conduct of the alleged membeirs of tlie conspiracy 
\,-hich are done to carry out an apparent criminal purpose. 

Usually, the only evidenenj available is that of 
disconnected acts on the part of the alleged individual 
conspirators, v;liich acts, however, \7hen ta);en together, 
in connection \.’itli each otJier, sho\; a conspiracy or 
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agroonont to nocure a jiarticular result as satisfactorily 
and as conclusively as noro direct proof. 

If, for oxanple , several persons got to¬ 
gether and sliortly thereafter there is concerted action 
anonij then \dth each of then doing sonething to relate it 
to the activities of the others, all of \/hich contrilnited 
in a sinilar manner toward the'accomplishment of the same 
unla\'ful objective, sucli evidence \'onld support the infer¬ 
ence that those persons liad conspired to accomplish that 
purpose. 

You must first determine, from all the evidence,, 
\.’hcther or not a conspiracy as cliarged clid in fact exist. 

You are not to judeje the character and effect of a con¬ 
spiracy liy (lisnenbering it and vieuintj it in its separate 
parts, but only by looking at it as a \/liolo. It is suf¬ 
ficient if from proof of all the relevant facts you 
find l)eyond a reasojiable iloidjt tliat the minds of at least 
tv;o allofied co-conspirators r.et in an understanding \/ay 
to bring al)out a deliberate agreement to do the acts as 
charged in this indictment. 

If you do concliule that a conspiracy as charged 
did exist, you must next determine \.'hethor this defendant 
here on trial, Uilson Torres, \/as a monitor of the conspi- 
'■rncy, t!uit is, \rhetlior he kno\7ingly and vrillfully assficiatnd 
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hinsolf v;ith tlie conspiracy. 

In na}:inq this dcternination, you sliould oxanine 
and consider all the evidence. I should say, of course, 
that knov/inqly neans to do an act voluntarily and inten“ 
tionally and not because of riintal:o or necjligence or inad¬ 
vertence or none other such innocent reason. \'.'illfully 
neans to act deliberately and \;ith a bad notive, but it 
is not necessary t)iat a defendant knov/ tliat ho is violating 
a particular la\/. 

No\7, nere association of one defendant v;ith an¬ 
other, of one defendant v/ith an alloqed conspirator, or 
oven l:no\:lodqo of tlic conspiracy, standinq alone tloesn't 
ostalilish participation in the conspiracy, if you find 
that in fact a conspiracy existed. 

In deternininq \/hotlier a defendant \/as a ncnber 
of a conspiracv', you are to consider v/het';er in sone sense 
he promoted tlie venture iiinself, made hir’self a part of 
the venture. 

The actions and declarations of a person who is 
found by you to have been a nenber of the conspiracy made 
durinq its pondt'^ncy and in furtlierancc of its objectives, .ari 
considered the acts and declarations of every nenber of 
the conspiracy. 

If tliere \.'as, in fact, a partnership in crime. 
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then any act, r.tatnncnt or declaration of one partner- 
in furtherance of the partner's purpose hecones the act 
and declarations of every other partner though they may 
not even have l>een present. 

I,adios and gentlemen, v/e cone to tlie expression 
v/hicli vou have lieard several tines# overt act, and vdiich 
on vestfjrday v’lien v/e started I explained briefly. bow, 
let me explain in a little more detail. 

An overt act is an essential element of proof 
of a conspiracy, as you heard. IIov/, v;hat is an overt 
act? It is any step, action or conduct \;hich is taken 
to nch.ieve, and accomplish, or further the object of the 
conspiraev. It is not necessary for the government to 
prove all the overt acts alleged in the indictment or, 
indeed, any one of them. Proof of any one overt act, as 
I have just defined overt act, is sufficient. 

7vn overt act is any step ta}:en to further the 
anreement, the conspiracy,» nnd you mav v/onder v.hy •. 

Concress? reejuire ivroof of one overt act, and the reason 
is this: Parties, as I may liave explained yesterday, 
miciht conspire and acirec to do an unlav/ful act but tliey 
mioht chan/je their minds before they had tal.en any single 
step to accomplish the unlavjful purpose of their agreement, 
and, if so, tliey \/ould not have committed an offense. 
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There nust he at least one step talnin to further the object 
of the conspiracy and, of course, it nakes no difference 
th the indictn nt allecjes that an overt act took place 
on a certain date, and you find from the evidence that it 
took place on a different date. If you find that it 
occurred on'or about the date in the inuictnent, that 
v;ould be sufficient and, as I say, it would be sufficient 
if none of the overt acts in the indictr.ent v;ere proved 
if some other overt act v;as proven. 

The qovernnent is not required to show that an 
overt act is crininal in itself, because the overt act 
nav, bvit iieod not, be in itself crininal. It nay nean 
sin'''ly enfiaqincj in conversation or noetiiuf on street cor¬ 
ners, and ordinarily such conduct would be innocent, but 
if engaqinq in a conversation or neeting on a street cor¬ 
ner is for the purpose of acconi)lishinq the object of a 
conspiracy, tlien such, conduct ceases to })e innocent and 
becomes an ovei:t act in furtherance of a consi)iracy. 

lIo\/, anot’ner principle tp observe, ladies and 
gentlemen of the jury, is that the quilt of a conspirator 
is not governed by the extent or duration of his partici¬ 
pation in the conspiracy or \/hether lie had knowledge of 
all of its operations. Some conspirators pay play major 

roles, other conspirators nay play minor roles. kvon if 
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a conr^pirator join.s the connpiracy after it had been forned 
and was enc}a< 7 ed in it to a degree note limited than tliat 
of other conspirators, he is equally culpalile, equally 
guilty, so long ns he \7as a co-conspirator. In a \;ord, 
it is not required that a person be a member of the con¬ 
spiracy from its very start. He may join it at any point 
and be held responsible for all that had been done ))efore 
he joined and all that may be done thereafter so long as 
he remains a member of the conspiracy. 

Madam Foreman, ladies and gentlemen of the jury, 
intent involves the person's state of mind and \;hile this 
is a fact, it is a fact vliich it is imiiossilile to prove by 
direct evidence sliort of a express admission by a defend¬ 
ant. Like any other fact, intent nay l>e proved by cir¬ 
cumstantial evidence and proof of the circumstances sur¬ 
rounding a transaction nay suin->ly an adequate and con- 
vincincf l>asis for findinc] the intent of the defendant. 

I must sav a few lirief words abov.it the credibility 
of v’itnesses. In \/eighing and determining the credibility 
of v;itncsscs, you rely on your ordinary common sense as 
practical men and v/onen. You drav? on your ov/n past ex¬ 
perience. Tlie degree of credibility to bo given a wit¬ 
ness depends on vour estir.ate .based'on demeanor hero on 


the v.’itnoss stand, your olisorvation, and tlio sul)Stance 
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of the tcr.tinony. Did the ann\^ern aeon frpn):, open, candid, 
full? Ilov/ did the \;itnonn inprosa you? You take each 
one and on the basis of your everyday experience you de- 
temine v/hether or not you believe the v;itness and to 


v.'hat extent you nay believe liin or her. 

If you should find that any v;itnerjs has testi¬ 
fied falsely as to any naterial fact, you nay reject the 
entire tcstinony of that witness, rr you nay accept such 
part of it as you .believe and nay find.corroborated by other 
evidence in the case. 

You nay consider, in deternining the credibili¬ 
ty of a witness, \;hether a \.itne3h has any ijiterest in the 
natter or an'^ r’.otive \;)iich night affect or color his tes- 


tinony. 


If ho or she has such an interest, you nay con¬ 


sider this in \7ei<jliinq the tostinony. An interested or 
notivatod v;itness is not necessarily unworthy of belief; 
it is only a factor to be considered by the jury in deter- 
nining \7hat \7eight to give the tostinony. 

The lav:, nnnl)ors of the jury, doesn't conpol a 
defendant in a crininal case to tal:o the V7itne3s stand and 
testify and no presunj^tion of guilt nay l^e raised and no 


inference of any kind nay be dra\/n fron tlie failure of a 
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defendant to testify. 

the intentional flight of a defendant after 
the connission of a crine and after he is accused of a 
crime or \/hilo his case is pending is not itself sufficient 
to prove quilt, but fliqht is a fact which, if proved, may 
be considered by the jury in the liqht of all other evi 
dence in the case in determining guilt or innocence. Of 
course, there is no charge here that the defendant jumped 
bail. I.vidence of fliqht was admitted for your considera¬ 
tion as to V7hether it shon’od consciousness of guilt and, 
if so, v;het’ner this is evidence of quilt of this defend¬ 
ant. 

IJhether or not evidence of flight sho\/s a con¬ 
sciousness of gu' ^ and the significance to be attached 
to any such evidence are natters exclusively \.'ithin the 
province of the jury, and the jury should bear in mind 
that the burden or duty in a criminal case is not on the 
defendant to call any \;itness or to produce any evidence. 

Ilo\', Madam Porenan,, members of the jury, \;e 
cone to the conclusion of my instructions. I say that 
each of you is entitled to his or her opinion. You sliould, 
Jiovrevor, exchange vie\ 7 f! am.ongst yourselves, each witli your 
fellow jurors. That is the very purpose of jury delibera¬ 
tion, to discuss and consider the evidence, to listen to 
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the arguiAents of follo\/s juror?;, to present your indivi¬ 
dual viev.’s, to consult \;ith one another ami to reach acjree- 
ment solely and \/holly on the evidence if you can do so 
v;ithout violence to your individual judqnent. 

Any verdict, nenbers of the jury, nust be unani¬ 
mous. You are not to consider or in any way to speculate 
about the punishment \/hich the defendant nay receive if 
he is found guilty. 

Under your oath as jurors, you cannot allow a 
consideration of the punishment vMiich a defendant nay re¬ 
ceive if he is found guilty to influence your verdict in 
any vray or in any sense to enter into your deliberations. 

The function of a jury is to deternine tlie guilt 
or innocence of a defendant on the liasis of the evidence 
and these instructions. ■ It is the Judge alone, the Court, 
who has the duty of determining the sentence, if tiiere 
is a conviction. 

* 

The charges Ijere, ladies and gentlemen, are 
most serious. A just determination of the case is impor¬ 
tant to the government, it is ecpially important to the 
defendant. Under your oatli as jurors, you must doci*.ie the 
case v/ithout fear or favor solely in accordance witli the 
evidence and the law. 

If the government has failed to carry its burden. 
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vour r>\.’orn dut'/ is to brinij in a verdict of not quilty. 

If the qovernnent has carried its ))urdGn, you must not 
flinch from your s\/orn duty, but you must bring in a ver¬ 
dict of guiltv. The guilt or innocence of the defendant 
is for you and you alone to determine. 

Your verdict \’ill be returned orally by your 
foreman in open court. If during your deliberations, 
you v/isli to see an exliibit, ’ladam lorcman should send 
out a note l^v the marshal and v/e ^7ill send in the exhi¬ 
bit to you. If you sliould \ 7 isi 1 any testimony read, li}«e— 
V7ise send a recgiest through the marshal and your request 
v’ill 1)0 considered and if granted, arranfjemeuus \ 7 ill be 
r.ade. 

tJov7, \7e reach the point in tl\e trial V7here we 
must sav goodbve to our alternate jurors, firs, tlorvan and 
Ilrs. noliler. You ladies sliould reali^.o your services are 
just as valuable and just as important as if you \/ere 
members of the 12 wlio \'7ill deliberate, l.’e liave alternate 
jurors liecause \ 7 e can not cifford the time and expense of 
two trialls, and if any emergency arises, sickness or any 
other th^ng l>y \'Iiich a member of thn jury has to be ex¬ 
cused, V 7 e m.ust use an alternate, and it froijuently hap¬ 
pens, even in short trials, that \7e must use alternates. 

Therefore, alternate jurors are our insurance 
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against the necessity of a retrial ami in excusing you 
ladies \dth our thanks, I v/ant you to understand the 
function of alternate jurors. Thank you very much. You 
may retire and tal:e your tilings from the jury room so that 
it can be vacated v;hen tlie jury retires. 

Mow , Madam Foreman, ladies and gentlemen of 
the jury, \/ould you v;ait in the jury bo;: patiently in 
silence for just a fe\r minutes \;hilG I see counsel at the 
side bar for any last-minute questions of lav/. 

(At the side bar) 

TIIF cnUPT: Mr. Cutner? 

MR. CUTMMR: I have no objection to die chargti, 
vour Honor. I have one further thing your Honor night 
consider: You told the jury they could hear tlie testimony 

read. I take it that they could also hear the charge or 
part of it again and they might be interested in that as 
\.'ell. 

Tin: COURT; I don't usually do that. Of course 
I would probably lionor that request. 

Mr. Uaftalis? 

MR. UAFTALIS: My one exception, your Honor, . 
relates to the Court's charge on the subject of flight, 
that the defendant Torres request was for the giving of 
the instruction as contained in f.ection 11.10 
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Tin: COURT: That in \/hat I baned it on. 

MR. IJ/iFTALIS; You did insofar as two of the 
three paragraphs are concerned, but there is a second para¬ 
graph \7hich was specially added after tlie instruction had 
been criticized, because of its aljsence, in the case of 
Austin against United States 414r. .2d', 1155 and the only 
reason in that case tliat it v/as not reversed v/as because 
there \7as no objection. 

Tlir COURT; All right, I v/ill add at least the 
first sentence. I think the first sentence is enough. 

Anything else? 

MR. UArTALIR: ilo, your Honor. I excepted to 
the language about conspiracy before. 

THE COURT; Yes. 

(In open court) 

THE COURT; Uo\?, nenl)ers of the jury, I return 
to the ctuestion of evidence of fliglit, \/liicli you renenber 
I explained niglit be considered l)y the jury as evidence 
of consciousness of guilt and, therefore, evidence of 
guilt of the defendant. In your consideration of evidence 
of flight, you should also consider that there night he 
reasons for flight v/hich are fully connected \/ith innocence. 
It nay also be tliat a feeling of guilt nay not necessarily 
reflect actual guilt. 
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Now, Mrs. Nemiroff, Madam Foreman, I am going 
to give you a copy of the indictment, as explained before. 
Would you give that to the foreman,. Madam Clerk? 

THE CLERK: Yes, your Honor. 

THE COURT: Madam Clerk, would you swear the 

marshals? 


(Marshals, swornl 

THE COURT: Madam Foreman, ladies and gentle¬ 
men of the jury, the case is submitted to you for your 
decision. The marshals:, will accompany you to the jury 
room. You may retire. Thank you. 

(At 4:15 p.m. the jury retired to the jury room) 

THE COURT: Centlemen, v;e will av;ait the 


pleasure of the jury. 
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(Pau.se) 

(Judge VJyatt not present) 

MR. CUTNER: May the record reflect that the 
followina 3500 material was turned over to defense counsel 
by the government at appropriate times during the trial 
and, indeed, that much of this was shown to defense coun¬ 
sel on two occasions last week, in advance of the trial. 

MR. IIAFTALIS: I agree I received the 3500 
material in this case and indeed last week I was permitted 
to see some of it. relating to the witness Guzman and the 
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